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Introduction

What is Total Disability due to Individual Unemployability (TDIU)?

The VA has a longstanding and well -established policy of granting
total disability ratings to Veterans who, due to service -connected
disability( ies), are unable to secure and maintain substantially

gai nf ul empl oyment even 1 f a Vet
evaluation does not result in a total schedular evaluation.

These benefits pay at the same level as a veteran who has
received a 100% disability rating.
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Course Objectives

Upon successful completion of this course the participant
will be able to:
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TDIU - Common Myths (Poll #1)

The simple fact that a veteran may be over 65 is sufficient
justifications to deny entitlement to TDIU.

A. True
B False
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TDIU - Common Myths (Poll #1)

The simple fact that a veteran may be over 65 is sufficient
justifications to deny entitlement to TDIU.

A. True
B False

84.19 Age may not be considered as a factor in evaluating
service-connected disability; and unemployability, in
service-connected claims, associated with advancing age
or intercurrent disability, may not be used as a basis for a
total disability rating.
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TDIU Definitions

To establish entitlement to a total disability rating for
compensation based on individual Unemployability (TDIU),
the Veteran must be unemployable in fact (unable to secure
or follow substantially gainful employment) by reason of
service-connected (SC) disability and either;

Meet the schedular requirements of 38 CFR 4.14a), or

Have an extra -schedular individual Unemployability (IU) evaluation,
under the provisions of 38 CFR 4.16(b),approved by Compensation
Service (211B).

M21-1 IV.i.2.F.1.a
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General IU Requirements 38 CFR 4.16 (a)

VeteranAs combined disabil ity
BUT Veteran has:

N Department of

That, if there is only one such disability, this disability shall be
ratable at 60 percent or more, and that, if there are two or more
disabilities, there shall be at least one disability ratable at 40
percent or more, and sufficient additional disability to bring the
combined rating to 70 percent or more.

Evidence shows Veteran is unable to secure or follow a

substantially gainful occupation solely due to service connected
disabilities.

38 CFR 4.16

Veterans Services




G

eneral Requirements 38 CFR 4.16 (a)

As stated in 38 CFR 4.16(a) for the purpose of meeting
the requirement of having one 60 percent or one 40
percent disability, the following will be considered as
one disability:

Disabilities of one or both upper extremities, or of one or both
lower extremities, including the bilateral factor, if applicable

Disabilities resulting from common etiology or a single accident
Disabilities affecting a single body system
Multiple disabilities incurred in combat, or
Multiple disabilities incurred as a former Prisoner of War (FPOW).

M21-1 IV.i.2.F.4.i
M21-1, lll.iv.6.B.4.c.
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General Requirements 38 CFR 4.16 (b)

The rater can submit any claim to Central Office (CO)
for extra -schedular IU consideration if the schedular
requirements of 38 CFR 4.16(a)are not met but the
evidence of record supports a finding that the Veteran
IS unemployable by reason of SC disability.

The rater will then prepare the memorandum and
transmit claims to CO for review as outlined in M21 -1
1l.1v.6.B.4.d.
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TDIU Definitions

Substantially gainful employment is defined as
employment at which non -disabled individuals earn their
livelihood with earnings comparable to the particular
occupation in the community where the Veteran resides.

It suggests a living wage.

Substantially gainful employment is:
competitive (not protected) employment, AND

earnings exceeding the amount established by the U.S.
Department of Commerce, U.S. Census Bureau, as the poverty
threshold for one person.
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TDIU Definitions

Marginal employmentt :

Is by definition not substantially gainful employment.

Do not consider amounts received from participation in the
Veterans Health Administrat.
Therapy (CWT) Program as income for |IU purposes.

M21-1 IV.i.2.F.1.f
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TDIU Definitions

Marginal employment)t exists:

When a VeteranAs earned annual
amount established by the U.S. Department of Commerce,

U.S. Census Bureau, as the poverty threshold for one person,
OR

On a facts-found basis, and includes, but is not limited to,
employment in a protected environment, such as a family
business or sheltered workshop, when earned annual
Income exceeds the poverty threshold.

M21-1 IV.i.2.F.1.f
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TDIU Definitions

Poverty Thresholds for 2020 by Size of Family and Number of Related Children Under 18 Years

Size of family unit

Related children under 18 years

None One Two Three Four Five Six Seven Eight or
more

One person (unrelated individual):

Under age 65..........ccccevvvveeeennnn 13,465

Aged 65 and older........................ 12,413
Two people:

Householder under age 65............ 17,331 17,839

Householder aged 65 and older..... 15,644 17,771
Three people..........ccovvveeiiiineeennnnnn, 20,244 20,832 20,852
Four people.........c.ccvvveeiiiiiiiiennnne 26,695 27,131 26,246 26,338
Five people.........ccoovvriiiiiiiiieninn, 32,193 32,661 31,661 30,887 30,414
SiIX People......cccvviiiiiiieiiiee e 37,027 37,174 36,408 35,674 34,582 33,935
Seven people........cccvevveiiiieiieannnnn, 42,605 42,871 41,954 41,314 40,124 38,734 37,210
Eight people..........cccovviviiieiiininn, 47,650 43,071 47,205 46,447 45,371 44,006 42,585 42,224
Nine people or more........................ 57,319 57,597 56,831 56,188 55,132 53,679 52,366 52,040 50,035

Source: U.S. Census Bureau.
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Consideration Employment Educational

A Veteranods empl oyment, educational
relevant to determining the types of employment the Veteran would be
qualified to secure and follow. In determining whether a Veteran has
the ability to secure and follow a substantially gainful occupation,
attention must be given to a Veteran

Employment history, such as
type of work
length of employment
skills required in this type of employment
time since last employed, and/or
intervening history of injuries since last employment

Department of
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Consideration Employment Educational

education
level of educational achievement
nature of education (area of educational focus), and/or
applicability of past education in the current job market

skill, such as
vocational skills acquired through past work, education, or training, and/or
recreational or other skills relevant to current or future employment, and

training, such as
formal training courses or experiences, and/or
on-the-job training

Note: The example elements listed are not meant to be an all-inclusive list.

Department of
Veterans Services




Consideration Employment Educational

The VA must consider the veteranh
occupational history when it is determining whether the
vet er an A-sonneced disaluliges preclude securing or
following substantially gainful employment. The VA may not
Jmerely allude to educational and
[without] attempt[ ing] ¥ t o rel ate these fact
disabilities of the [veteran]
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Consideration Employment Educational

Although VA is charged with relating educational and

occupational history to the vetera
McDonald underscores the importance of submitting evidence,
| ay and otherwise, and explaining

and occupational history, when viewed with the particular
disability, would preclude substantially gainful employment.
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Consideration Employment Educational

Almost all requests for TDIU would benefit from professional
opinion from a vocational expert. A vocational expert
determines whether a veteran is qualified in education and
experience for the type of job that he or she is medically fit to
perform. While the duty to assist does not require that such an
examination is always warranted in evaluating TDIU, one still
may be 3necessary to substantiat ej
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Consideration Employment Educational

***Advocacy Tip***

Because the VA often fails to obtain a professional opinion
from a vocational expert as part of its duty to assist the
veteran in substantiating entitlement to TDIU, lay evidence
should be submitted outlining education and occupational
limitations relevant to types of jobs for which the veteran
would be qualified. Thereafter, a VA vocational opinion
should be requested and, if at all possible, a private
vocational opinion should be sought.

Department of
Veterans Services




Limitations of Ability

In determining whether a Veteran has the ability to secure and follow a
substantially gainful occupation, attention must be given to whether the
Veteran has the ability to perform the types of activities required by the
occupation at issue.

Physical ability includes functions that are
exertional, and/or
non-exertional

The type of activities required by the occupation at issue may be
sedentary
light
medium
heavy, or
very heavy.

Department of
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Limitations of Ability

Factors that are relevant include

physical impairment for functions such as
lifting
bending
sitting
standing
walking
climbing
grasping
typing
reaching
seeing, and/or
hearing, and

Department of
Veterans Services




Limitations of Ability

mental limitations concerning
memory
concentration, and/or
ability to
adapt to change
handle work-place stress

get along with co-workers, and/or
demonstrate reliability and productivity.

The examples are not all-inclusive. Consider any factor that results
i n I mpairment of the Vetrelatailnds abi |
activities

Department of
Veterans Services




TDIU - Common Myths (Poll #2)

A Veteran might be unemployed from one job due
to an SC disability, but still be capable of securing
or following another substantially gainful
occupation.

A. True
B. False
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TDIU - Common Myths (Poll #2)

A Veteran might be unemployed from one job due
to an SC disability, but still be capable of securing
or following another substantially gainful
occupation.

A. True
B. False

M21-1 IV.i.2.F.1.b. Unemployable Vs. Unemployed
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Special Development

To establish the degree to which a SC disability has
Impaired self-employment the VA will also request
that the Veteran furnish a statement regarding the:

Types of work performed
Number of hours worked per week, and

Amount of time lost in the previous 12 months due to SC
disabilities.

M21-1 IV.ii.2.F. 3.a.
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Special Development

If a Veteran is currently serving in the National
Guard or Reserves, the reviewer should

Determine if a medical examiner has indicated that a
Veteran is unable to perform his/her military duties due to
SC disabillity (ies), and

Make sure that the latest Service Treatment Records (STRS)
are of record. Such records may aid in determining if the
disability is preventing the Veteran from performing

his/her current Guard or Reserve duties.

If the evidence of record is not sufficient to award increased
compensation based on U, the rater will request that the unit
commander complete and return VA Form 21-4192.

Department of
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Expressly Raised |U Claims

A TDIU claim, whether claimed expresslyor reasonably
raised by the record, may be part of a service
connected original claim for disability compensation
or a claim for increased compensation.

Expressly claimed --Veteran has informed VA that he/she is
not working due to SC conditions. This claim must be
accompanied by a VA Form 21 -8940.

After 3/24/2015 a VA Form 4138 or VA Form 0820 can no

longer be accepted as a complete claim for IU. The VA will
send a VA Form 21-8940 for completion.

Department of
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Reasonably Raised IU Claims

Reasonably Raised

The VeteranAs SC rating meets th
found in 38 CFR 4.16(a), AND

There is current evidence of unemployability due to an SC
disability(ies) i n t he VeteranAs cl ai ms f

If evidence reasonably raises the issue of TDIU, the Rating Veterans Services
Representative (RVSR) will infer and defer the issue on the rating decision.

M21-1 IV.ii.2.F.2.m
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Reasonably Raised IU Claims

W

hen a reasonably raised claim of IU is identified, and

additional evidence is needed the rater will:

rate all other claimed issues that can be decided
show the issue of potential IU entitlement as deferred in the rating
decision

develop the reasonably raised IU issue under the existing end product
(EP), which will remain pending until a merits determination of 1U
entitlement is made, and

send the Veteran the section 5103 notice, enclosing VA Form 218940
for completion.

M21-1 IV.i.2F.2.n
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http://www.vba.va.gov/pubs/forms/VBA-21-8940-ARE.pdf

Reasonably Raised IU Claims Cont.

t 1 s Just Junem

A Veteran t ha
|l y meet Jdreasonahb

aut omati cal

And Just meeting 4.16 doesnA
of 1U

A VA Disablility Benefits Questionnaire (DBQ) statement

that the veteran has some level of functional loss does

not automatically mean t hat you have a
rai sedt4 cl ai m.
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DBQ Functional Impairment

SECTION VI - FUNCTIONAL IMPACT

6. DOES THE VETERAN'S RESPIRATORY CONDITION IMPACT HIS OR HER ABILITY TO WORK?
YES NO (If "Yes," describe impact of each of the veteran's respiratory conditions, providing one or more examples):

The functional impact question can be found in almost every
DBQ.

The only time the issue of IU should be inferred based on the
response to this question is when IU is not specifically claimed,
but the examiner indicates the condition either prevents or
severely impairs occupational functioning

Remember: If the VA infers IU as a reasonably raised claim after
3/24/2015 it is an incomplete claim until they receive the VA Form
8940.

Department of

Veterans Services



Request TDIU

How to request for TDIU?

To receive TDIU benefits, the veteran must apply for disability compensation
Form 21526EZ and fill out two additional forms:

+SOUSNIYyQa ! LILX AOFUA2Y F2NJ LYONBI as
(Form 218940

Request for Employment Information in Connection with Claim for Disability
Benefits Form 214192

You have to provide medical evidence in support of your disability benefits
F LI AOF GA2Yy D ¢KI GO SOARSYOS Yl & AyoOf
other documentation. The VA will also review your work and educational
background. This evidence is used to determine whether you are able to hold
down any sort of gainful employment.

Department of
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https://l.facebook.com/l.php?u=https%3A%2F%2Fwww.vba.va.gov%2Fpubs%2Fforms%2FVBA-21-4192-ARE.pdf%3Ffbclid%3DIwAR3uSkw8WoPYF0usrX5EJ9L3PjwQ4swxhqxo7i_YIgEhitUan8LoNy1TQ9E&h=AT0pYwSUvpI2TV1OopNWJHqbO3EpGNTLD845Q3X0hVXPM4YaauPCGybVgyFGDoGvVmgst-Kuv-uhgLKhqocko3ED__F-zsetdtR9P7qtQ6qgYC5vbaETvOJiSuX7OFuCLinb&__tn__=-UK-R&c%5b0%5d=AT2bjJiONfJH0hghXRWh7R_H31SrcE5PDzPZNMHbvLBgjst9TB8VSeGjWuRx-QVwvSYik8lXDbg5UAxJKnXNbKgomfK5vAWrS6wlSPtZNyUW4WbX42urNA1e4432DC8LXos0hmt27zZJhRBqqZyh5B94HjIS

How is a TDIU Claim Developed?

VA Form 238940:

A substantially complete VA Form 218940 is required to establish
entitlement to IU, and meets the requirement for a claim submitted
on a prescribed form

A VA Form 218940 must be signed by the Veteran and not a third
party source such as a power of attorney (POA).

Failure to return the VA Form 21 -8940 will result in an administrative
denial completed by the rater on the rating decision.

M21-1 IV.i.2.F.2.c
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How is a TDIU Claim Developed? Cont.

VA Form 21-8940 requires the Veteran to furnish an employment history
for the last five years that he or she worked.

If the Veteran fails to provide employment history, the evaluation of
the underlying issues claimed to cause unemployability must still be
adjudicated even though the claim for IlU may result in denial

M21-1 IV.i.2.F.2.9
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How is a TDIU Claim Developed? Cont.

The minimum  required work history must cover the
year preceding the date the Veteran claims to have
become too disabled to work.

Without this minimum required work history on the VA Form 8940

The VA will make a reasonable efforts to obtain this information

from the Veteran by telephone and letter.
If there is no response, the issue will be forwarded to rating board.

This is why its important to have up to date information, express to
the veteran that he or she need to be vigilant and respond to any
correspondences, whether it be by mail or phone.

M21-11V.i.2.F.2.h
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VA Form 21-4192:

VA will request VAForm21-4192 for the VeteranA
employment even if the Veteran has not worked for five years or
more.

Exception VA will not send the VA Form 214192t o t he Vet er
employer when the evidence of record clearly warrants a grant of
entitlement to 1U, veteran states that the employer is no longer in

business or other evidence indicates the business is closed or when

the Veteran reports self employment.

M21-11V.11.2.F.2.i
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